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CANADA

DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT

MODIFICATION OF LEASE

THIS INDENTURE made in quadruplicate as of &i&JDL IL;L‘ , 1994
e 1 C

and dated for reference G v , 1994,

BETWEEN:
HER MAJESTY THE QUEEN IN RIGHT OF CANADA,
as represented by the Minister of Indian
Affairs and Northern Development.
(hereinafter called "Her Majesty")
OF THE FIRST PART
AND

K-WEST ._EQUITIES . CORP., & body corporate
(Incorporation No. 421674} duly incorporated
pursuant to the laws of the Province of
British Columbia, and having its registered
office at #101-1461 St. Paul Street, Kelowna,
British Columbia, V1Y 2E4

(hereinafter called the "Lessee")

OF THE SECOND PART

WHEREA AS:

A. The lands hereinafter demised "the "Lands") are part of
the Tsinstikeptum Indian Reserve No. 9 (the "Reserve") which was
set apart for the use and benefit of the Westbank Band of Indians
(the "Band"), which Lands are located in the Province of British
Columbia and are more particularly known and described as follows:

Lot 208 in Tsinstikeptum Indian Reserve No. 9, Province
of British Columbia, as shown on Plan of Survey No. 75234
deposited in the Canada Lands Surveys Records at Ottawa,
Ontario.

(hereinafter referred to as the "Lands")

excepting and reserving unto Her Majesty all minerals,
petroleum and natural gas under the Lands;
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B. Michael Shane Abel (the "Locatee"), a member of the Band,
lawfully in possession of the Lands, has made written aDpllcatlon
to the Minister of Indian Affairs and Northern Development (the
"Minister") for the Lands to be leased for his benefit;

C. Pursuant to Section 58(3) of the Indian Act, Her Majesty
granted a Lease for the said Lands effective July 1, 1993, in
favour of the Lessee herein, which Lease was reglstered in the
Indian Land Registry in Ottawa, Ontario, as Number 216812
(hereinafter called the "Lease");

D. The parties hereto with the consent of the Locatee are
desirous of modifying the said Lease as hereinafter described.

NOW THEREFORE THIS INDENTURE WITNESSETH that pursuant to
the said premises and in consideration of the sum of ONE DOLLAR
(61.00) and other good and valuable consideration now paid to Her
Majesty by the Lessee (the receipt and sufficiency of which are
hereby acknowledged) it is hereby expressly agreed and declared by
the Lessee and Her. Majesty as follows: .

1. The Lease is hereby amended by adding in the preamble the
description "or ("The Minister")" beside the description " ("Her
Majesty")".

2. The Lease is hereby amended by deleting Definition 1.

which reads as follows:

"l1. "Lease Year" means a twelve month period commencing on the
day of . in one calendar year and
ending on the day of , in the

immediately succeeding calendar year."

and substituting the following therefore:

"l. "Lease Year" means a twelve month period commencing on the
first day of July in one calendar year and ending on the 30th
day of June in the immediately succeeding calendar year."

3. The Lease is hereby amended by inserting the following
section immediately after Section 3.3:




"3.4
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"9.2 a.

3

Any action taken by Her Majesty relating to prospecting

and drilling for minerals shall not interfere with
existing improvements on the Lands."

The Lease is hereby amended by deleting Section 9.2.a.,

wﬁich reads as follows:

if the mortgagee takes possession of the Premises or
acquires the Lessee's equity of redemption then the
mortgagee will covenant and agree in writing with Her
Majesty to perform and observe all the Lessee's covenants
and agreements under the Lease until the Lease is duly
assigned to an assignee with the Minister's consent and
the assignee covenants and agrees as provided in
subsection 9.2.c¢c;"

and substituting the following therefore:

"9.2 a.

5

"17.2

wﬁich read

if the mortgagee takes possession of the Premises or
acquires the Lessee's equity of redemption then the
mortgagee will covenant and agree in writing with Her
Majesty to perform and observe all the Lessee's covenants
and agreements under the Lease until the Lease is duly
assigned to an assignee with the Minister's consent, not
to be unreasonably withheld, and the assignee covenants

‘and agrees as provided in subsection 9.2.¢;"

The Lease 1is hereby amended by deleting Section 17.2,
s as follows:

Without 1limiting the generality of Article 13 and
notwithstanding section 17.1 the Lessee will ensure that
all new sublessees conduct environmental assessments
ccmpatible with the Environmental Assessment and Review
Process Guidelines Order (SOR/84-467), 1984, or its
successor legislation and any regulation made thereunder,
and compatible with all applicable federal policies and
procedures, as amended or replaced including all such
amendments made subsequent to the effective date of this
Lease.™

and substituting the following therefore:




"17.2
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"30.3

Without 1limiting the generality of Article 13 and
notwithstanding section 17.1 the Lessee will ensure that
all new sublessees conduct environmental assessments
compatible with the Environmental Assessment and Review
Process Guidelines Oxrder (SOR/84-467), 1984, or its
successor legislation and any regulation made thereunder,
and compatible with all applicable federal policies and
procedures, as amended or replaced including all such
amendments made subsequent to the effective date of thisg
Lease. This provision shall not apply to a mortgagee of
a sublessee who acguires title to the sublessee's
interest in the Premises by foreclosure."

The Lease is hereby amended by deleting Section 30.3,

wﬁich reads as follows:

The Lessee may in its discretion determine whether or not
to restore and repair the Damaged Improvements PROVIDED
THAT it notifies the Minister of its decision in that
regard within sixty (60) days of the damage or
destruction occurring and PROVIDED further that notice to
the Minister of the Lessee's decision not to restore or
repair will not be considered valid or effective unless
it includes the written consent of all Approved
Mortgagees."

and substituting the following therefore:

"30.3

7.
"Rent"

8.

Unless the Lessee is required to rebuild or repair loss
or damage pursuant to the provisions of paragraph 9.2(d),
the Lessee may in its discretion determine whether or not
to restore and repair the Damaged Improvements PROVIDED
THAT it notifies the Minister of its decision in that
regard within sixty (60) days of the damage or
destruction occurring and PROVIDED further that notice to
the Minister of the Lessee's decision not to restore or
repailr will not be considered valid or effective unless
it includes the written consent of all Approved
Mortgagees."

The Lease is hereby amended by capitalizing the word

in paragraph 30.5.c. and the second paragraph of 30.5.

The Lease is hereby amended by deleting Section 35.1,

which reads as follows:




"35.1 If the Lessee:

a. fails to pay any Rent or any other sum reqﬁzred to be
paid by the Lessee when due under this Lease; or

b. fails to perform or observe any other covenant of this
Lease;

then the Minister may give the Lessee notice of the default."
and substituting the following therefore:

"35.1 If the Lessee:

a. fails to pay any Rent or any other sum required to be
paid by the Lessee when due under this Lease; or

b. fails to perform or observe any other covenant of this
Lease;

then the Mindister may .give the Lessee forty-five (45) days
written notice of the default."

9. The Lease 1is hereby amended by deleting Section 35.2,
which reads as follows:

"35.2 If the Minister gives the Lessee notice of default under
section 35.1 and either:

a. the default is a default mentioned in subsection 35.1.a
or 1is reasonably capable of being cured within thirty
(30) days after the notice is given and the Lessee fails
to cure the default within the thirty (30) days; or

b. the default is not a default mentioned in subsection
35.1.a and is not reasonably capable of being cured
within thirty (30) days after the notice is given and the
Lessee fails to commence to cure the default promptly
upon receipt of the notice and to proceed to cure it with
all due diligence to completion; then the Minister may by
notice to the Lessee subject to section 35.6 declare the
Term ended."

and substituting the following therefore:




"35.2

10.
35.6,

"35.5

35.6

If the Minister gives the Lessee notice of default under
section 35.1 and either:

the default is a default mentioned in subsection 35.1.a
or is reasonably capable of being cured within forty-five
(45) days after the notice is given and the Lessee fails
to cure the default within the forty-five (45) days; or

the default is not a default mentioned in subsection
35.1.a and is not reasonably capable of being cured
within forty-£five (45) days after the notice is given and
the Lessee fails to commence to cure the default promptly
upon receipt of the notice and to proceed to cure it with
all due diligence to completion; then the Minister may by
notice to the Lessee subject to section 35.6 declare the
Term ended."

The Lease is hereby amended by deleting Sections 35.5 and

which read as follows:

No notice to the Lessee under subsections 35.1.a, 35.1.b
or Article 39 will be valid for any purpose unless and
until a copy of such notice is also given to any Approved
Mortgagee who has provided the Minister in writing with
an address in British Columbia to which the Minister may
mail and deliver copies of notices. The copy of such
notice may be given to the Approved Mortgagee at the
address specified by the Approved Mortgagee and otherwise
on the same terms and conditions as applicable to notices
referred to in Article 51.

Any curing of a default by an Approved Mortgagee will be
construed as curing of that default by the Lessee."

and substituting the following therefore:

"35.5

No notice to the Lessee under subsections 35.1.a, 35.1.b
or Article 39 will be valid for any purpose unless and
until a copy of such notice is alsc given to any Approved
Mortgagee and to any registered mortgagees of the
registered sublessees, in all cases who have provided the
Minister in writing with an address in British Columbia
to which the Minister may mail and deliver copies of
notices. The copies of such notices may be given to any
Approved Mortgagee and any registered mortgagees of the
registered sublessees at their respective addresses
specified by any Approved Mortgagee and any registered




35.6

11.
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mortgagees of the registered sublessees and otherwise
shall be on the same terms and conditions as . applicable
to notices referred to in Article 51.

Any Approved Mortgagee receiving notice of default in
accordance with Section 35.5 hereof shall be entitled to
cure the default pursuant to, and within the time frame
provided for in this Article. Any curing of a default by
an Approved Mortgagee will be construed as curing of that
default by the Lessee."

The Lease is hereby amended by deleting Section 36.1,

which reads as follows:

"36.1

If the Lessee becomes insolvent or bankrupt or makes an
assignment for the benefit of creditors, or if it is a
corporation and proceedings are begun to wind it up then
accelerated Rent for the period of three (3) months next
following the date of bankruptcy or other event,
calculated at the same rate as would have been payable by
the Lessee. if no. bankruptcy or other event had taken
place, will immediately become due and payable."

and substituting the following therefore:

"36.1

12.

If the Lessee becomes insolvent or bankrupt or makes an
assignment for the benefit of creditors, or if it 'is a
corporation and proceedings are begun to wind it up then
subject to the right of Approved Mortgagees to intercede
and protect their interests, accelerated Rent for the
period of three (3) months next following the date of
bankruptcy or other event, calculated at the same rate as
would have been payable by the Lessee if no bankruptcy or
other event had taken place, will immediately become due
and payable."

The Lease is hereby amended by deleting Section 37.2,

which reads as follows:

"37.2

If the Lessee fails to perform any Lessee's covenant,
then without limiting any other remedy of the Minister
under this Lease the Minister may order the Lessee in
writing to perform the covenant, and if the Lessee does
not perform it within thirty (30) days of such order the
Minister may but will not be obligated to do whatever is
reasonably necessary to perform it. The Lessee will pay
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to Her Majesty as additional Rent any reasonable cost or
expense incurred by the Minister in performing the
covenant forthwith upon demand by the Minister."

and substituting the following therefore:

"37.2 If the Lessee fails to perform any Lessee's covenant,
then without limiting any other remedy of the Minister
under this Lease the Minister may order the Lessee in
writing to perform the covenant, and if the Lessee does
not perform it within forty-five (45) days of such order
the Minister may but will not be obligated to do whatever
is reasonably necessary to perform it. The Lessee will
pay to Her Majesty as additional Rent any reasonable cost
or expense incurred by the Minister in performing the
covenant forthwith upon demand by the Minister."

13. All other covenants, agreements, terms and conditions of
the Lease shall be and continue to be in full force and effect,
except insofar as-they are expressly varied herein.

14. This Modification and Indenture shall enure to the
benefit of and be binding upon the parties hereto and their
respective heirs, executors, administrators, successors and
assigns.

15. Time shall continue to be of the essence in this Lease.

IN WITNESS WHEREOF the Chief and Council of the Westbank
Indian Band of Indians, on behalf of Her Majesty the Queen in Right
of Canada pursuant to the authority delegated duly under Section 60
of the Indian Act, have hereunto set their hands and seals on the
day, month, and year first above written.

-o all signatures
= A
g_jg;fzﬁééfi:ﬁignature

" >
X 7/
([ —

BERNICE DERRICKSON
Address Lands msﬂmﬂ Léé jgﬂ EWER
r
. C_LANDS MANAGER

\/\.V“,\,\,\/»h,\,

Occupation




THE COMMON SEAL of
K-WEST EQUITIES CORP. was
hereunto affixed in the
presence of:

o il

Kevin Bird, President

c/s.




I, MICHAEL SHANE ABEL, Locatee, hereby acknowledge that I have read
and understood the contents hereof and have sought and obtained the
advice of my i@yXer and consent and agree to this Modification of
Lease this day of March, 1994.

SIGNED, SEALED AND DELIVERED
by the Locatee in the
presence of: -z 6KQQJ

MICHAEL SHANE ABEL

Name )
)
1018 (audnale Cusdilouss o
Address )
)
Auratass )

Oécupation\_/




AFFIDAVIT OF WITNESS

1, Atsur Kourd , of 108 Oadmaly Crts/
in the City of Kelowna, in the Province
of British Columbia, make oath and say:

1. I was present and saw the instrument duly
signed by MICHAEL SHANE AREL.

2. I know the said MICHAEL SHANE ABEL and I
believe that he is of the full age of majority
for the Province of British Columbia.

3. I am the subscribing witness to the instrument
and I am of the full age of majority for the
Province of British Columbia.

4. I verily believe that each person whose
signature I witnessed is the party of the same
name referred to in the instrument.

SWORN before me in the
City of Kelowna,

in the Province o 4 ritish
Columbia this (™~ _ day ..

(Ao dl

Nt Nt Nt e e et e e

Notary Public in and for
the Province of British
Columbia ’

A Commissioner for taking
oaths within the Province
of British Columbia.

GEORD HOLLAND
#304 - 546 Leon Ave.

Kelowna, B.C. V1Y 66
Barrister & Solicitor




PROOF OF EXECUTION BY CORPORATION

I certify that on the 16th day of March, 1994 at Kelowna, in the
Province of British Columbia, Kevin Bird, who is personally known
to me, appeared before me and acknowledged to me that he is the
authorized signatory of K-West Equities Corp. and that he is the
person who subscribed his name as signing officer of the said
company to the annexed instrument, and that he was duly authorized
to subscribe his name as aforesaid (and that the corporation
existed at the date the instrument was executed by the
corporation) **.

IN TESTIMONY of which I set my hand and seal of office at the City
of Kelowna, in the Province of British Colunmk4 this 16th day of

March, 199%94.
AY
er for taking
ithin British

D. JAMES RAMSAY

- —_— - - ﬁmaA?Résrsn & SOLICITOR
- 1481 ST. PAUL ST}
KELOWNA, B.C. V1YT:!EE£'»E-r
PHONE: 763-7645
* If signing officer is personally known to the
officer taking the acknowledgement strike out
the words in brackets.

** If the words in brackets do not apply, strike
them out (relevant in BC only) to be used if
the applicant wishes the registrar to exercise
his discretion under section 162(5) of the
Land Title Act not to call for further
evidence of the existence of the Corporation.




AFFIDAVIT OF WITNESS

I, Bernice Ilene Derickson, of Tsinstikeptum Indian Reserve No. 10
in the Province of British Columbia, make oath and say:

1. I was present and saw the within instrument duly executed by
Lyle William Brewer who is employed by the Council of the
.Westbank Band in the capacity of Lands Manager.

2. I know the said Lyle William Brewer and I believe that he is
of the full age of majority for the Province of British
Columbia.

3. I am the subscribing witness to the instrument and I am of the

full age of majority for the Province of British Columbia.

4. I verily believe that the person whose signature I witnessed
is the party of the same name referred to in the instrument.

SWORN before me at

Tsinstikeptum Indian Reserve BERNICE DERRICKSON
No. 10 in the Province of N ds Administration
British Columbia, this 22*% Officer

day gf Mozt y , estbank Band

19 / Witness

A Notafy Public in“and fo
the Province of British
Columbia or a Commissioner
for taking Oaths. (Indicate
under what authority and' H. LYLE BROWN
when Commission expires)WAGEMAN BAILEY
. BARRISTERS & SOLICITORS
* 2448 Dobbin Road
Westbenk, B.C. V4T 1K8

F:\GROUPS\LANDS\DOCS\AFFID2.FRM




WESTBANK INDIAN COUNCIL

SUITE 301-515 HIGHWAY 97 SQUTH, KELOWNA, B.C. V1Z 3J2 - TELEPHONE 769-5666 — FAX 769-4377

BAND COUNCIL RESOLUTION
Chronological Number:

The undersigned Chief and Councillors of the Westbank Band do hereby certify that the following
is a resolution that was passed, duly moved, seconded and approved by a majority of the Council
at a duly convened meeting at the Administration Offices of the Band at 515 Highway 97 South,
Tsinstikeptum Indian Reserve No. 10, on the ___ day of March, 1994.

WHEREAS:

A.

E.

By Order in Council P.C. 1989-998 dated May 25th, 1989 issued pursuant to Section 60 of the
Indian Act, the Westbank Band, as represented by its duly elected Council, has been granted
the authority to control and manage lands within the Band’s reserves;

Michael Shane Abel, a member of the Westbank Band, is in lawful possession of the whole of
Lot 208, Tsinstikeptum Indian Reserve No. 9, as shown on Plan of Survey No. 75234,
registered in the Canada Lands Surveys Records at Ottawa;

By an Indenture of Lease (the "Lease") dated the lst day of July, 1993, and deposited in the
Indian Land Registry at Ottawa on the 27th day of October, 1993 under number 216812, the
Minister of the Department of Indian Affairs and Northern Development (the "Minister"), as
represented by the Council of the Westbank Band, acting on behalf of Her Majesty the Queen
in Right of Canada, did lease unto K-West Equities Corporation, (the "Lessee") certain lands
in Tsinstikeptum Indian Reserve No. 9, the Province of British Columbia, for a term of
ninety-nine (99) years commencing on the 1lst day of July, 1993, which lands are more
particularly described as follows:

The whole of Lot 208, Tsinstikeptum Indian Reserve No. 9, as shown on Plan of Survey
No. 75234, registered in the Canada Lands Surveys Records at Ottawa.
(the "Lands")

The Lease provides that K-West Equities Corporation, shall not sublease, assign or mortgage
its interest in the Lands, or any part thereof, without first obtaining the prior written
consent of the Minister, as represented by the Band;

K-West Equities Corporation, has requested the consent of the Minister to a Modification of
Lease dated the 16th day of March 1994;

THAT WE DO HEREBY RESOLVE AND AGREE THAT, on behalf of the Minister and as authorized by Order in
Council P.C. 1989-998 dated May 25th, 1989 issued pursuant to Section 60 of the Indian Act, we do
. hereby consent to the Modification of Lease dated the 16th day of March, 1994, between Her Majesty
the Queen in Right of Canada and K-West Equities Corporation.

A quorum for the Westbank Band Council is three (3

COunW W uncxllorj M
COunc:(uo\s T d jnnci@r_ <=




, 1994

HER MAJESTY THE QUEEN HZ~WHOEH OF CANADA

AND |
K-WEST EQUITIES CORP.

MODIFICATION OW LEASE

PORTER RAMSAY
Barristers and Solicitors
101 - 1461 St. Paul Street
Kelowna, British Columbia

V1Y 2E4

Att: D. JAMES RAMSAY

File: 19701-1/ws b:/modifica.doc
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